ONEWORLD OUTLOOK
When Al Regulation Meets the First Amendment

Trump’s Al export controls have reopened a familiar constitutional fight: whether the
government can limit access to software-like systems without colliding with the First
Amendment. The emerging argument is that using, querying, or researching frontier Al
models is itself a form of expressive activity, and that restricting access can operate like a
prior restraint on speech.

The core claim is not simply that Al is “like” speech in a vague sense. It is that interacting
with frontier models can be part of research, criticism, testing, education, and the publication
of findings, all of which sit close to the center of First Amendment protection. That theory
echoes older battles over encryption, when courts and advocates argued that source code
could be protected expression rather than just a functional tool.

That matters because Trump’s restrictions are not just narrow licensing rules on a physical
product. They are described by critics as controls on access to advanced models themselves,
which can affect who may ask questions, probe vulnerabilities, compare outputs, or publish
security research. If a court accepts that framing, the government would have to justify the
limits under a much more speech-sensitive constitutional standard than ordinary trade
regulation.

Why researchers see a parallel

Researchers and free-speech advocates are borrowing heavily from the “code is speech”
logic of the 1990s crypto wars. In that era, the government tried to control the publication
and distribution of encryption software, and civil liberties groups argued that the rules were
unconstitutional because they restricted the dissemination of ideas and technical knowledge.
The modern Al argument is that frontier models now occupy a similar place in the information
ecosystem, but with far broader reach.
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Tyler Tone of the Foundation for Individual Rights and Expression argues that a chatbot is a
tool for asking questions, testing arguments, and seeking knowledge, which are classic
protected activities. Phil Zimmermann, whose encryption battle became a landmark in the
crypto wars, has also drawn a direct line between that history and today’s Al restrictions,
saying free-speech arguments could again be decisive in court. Even so, he cautions that the
stronger real-world case may be national security: researchers need access to the same
powerful tools adversaries can obtain.

The government’s case

The administration’s defenders frame the controls as a security measure, not censorship. In
this view, frontier models can help adversaries discover software flaws, automate
cyberattacks, or scale harmful capabilities, so restricting access is a way to reduce risk. That
argument got a partial boost when Commerce authorized a limited restoration of access for
vetted U.S. critical infrastructure and cybersecurity users, signaling that the government sees
some legitimate defensive use cases.

But that same move also exposes the tension in the policy. If access is being limited because
the models are powerful and dangerous, critics ask why security researchers and defenders
should be cut off from the very tools they need to harden systems first. That is why many
lawyers expect the first serious constitutional challenge to lean on both speech rights and the
practical mismatch between the stated security goals and the breadth of the restrictions.

The legal fault lines

There are at least three separate issues here. First is whether Al models or model access
counts as speech at all, which scholars are actively disputing; one recent paper argues model
weights are primarily functional parameters, not expressive content, and therefore should not
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receive First Amendment protection. Second is whether users’ interactions with
models—prompting, testing, and publishing results—are expressive acts even if the model
itself is not. Third is whether the government’s action is best understood as export control,
content-based regulation, or retaliation, each of which carries different constitutional
consequences.

That last point may be especially important. Free-speech advocates have argued that the
administration’s measures look retaliatory because they followed disputes with Anthropic
over military and surveillance use cases. If a court agreed, the constitutional issue would not
only be about Al access in the abstract; it would also be about whether the government used
export controls to punish an uncooperative company.

Why this moment is different

Al is not encryption, and the analogy has limits. Encryption tools mainly protected secrecy,
while frontier models generate text, analyze data, and mediate how people search, learn,

code, and debate. That makes the First Amendment stakes broader, but it also makes the

doctrinal path murkier because the models are both expressive and operational.

The bigger shift is that Al systems now sit between people and knowledge at scale. If
government controls determine who can use the most capable models, critics say that
creates a choke point on access to information itself. That is a stronger free-speech concern
than a conventional export dispute, because it affects not just commercial distribution but
the practical ability to investigate, communicate, and publish.
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What to watch next

The next legal fight will likely turn on how narrowly or broadly plaintiffs define the protected
activity. A claim focused on researchers, journalists, security teams, and users who interact
with models to generate and disseminate ideas may be more persuasive than a sweeping
claim that all model restrictions are speech restrictions. Courts will also have to decide how
much deference to give the government’s national-security rationale when the same
restrictions may also suppress defensive research.papers.

For now, the takeaway is clear: Trump’s Al controls are forcing an overdue constitutional
conversation about whether access to frontier models is just a trade-policy issue or a speech
issue too. The answer may determine not only how the government regulates Al, but whether
the First Amendment expands again to cover a new generation of digital tools.
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